Will the U.S. Supreme Court Finally Fix
the Ninth Circuit’s Preemption Problem in
California Trucking Association v. Bonta?

The rights of motor carriers to do
business with independent contractor
owner-operator truck drivers in California
hang in the balance at the U.S. Supreme
Court as the Court considers whether
to review the case of California Trucking
Association v. Bonta.! In Bonta, the United
States Court of Appeals for the Ninth
Circuit reversed a district court's ruling that
California’s statutory ABC employment clas-
sification test, known as ABS5, is preempted
by the Federal Aviation Administration
Authorization Act of 1994 ("FAAAA"). This
article explains how California enacted ABS
to outlaw owner-operators, how Congress
enacted the FAAAA in 1994 to preempt
exactly this kind of anticompetitive state
regulation, and how the Ninth Circuit's
impossibly high bar to preemption frus-
trates the purpose of the FAAAA and flouts
the Supreme Court's precedent on the
subject.

California Enacted AB5
to Bar Motor Carriers
from Providing Services
Through Owner-Operators

In 2018, the California Supreme Court
invented a new three-part test-the so-called
ABC test-to replace the state’s decades-
old multi-factor common law employment
status test for most wage and hour laws.?
The California Legislature acted quickly to
codify an expanded version of the ABC test
by enacting AB5.3 The second prong of the
test, the "B" prong, states that a person
providing services for pay will be deemed
an employee under California’s unemploy-
ment insurance and wage orders of the
Industrial Welfare Commission (essentially
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the state's wage and hour laws) unless the
"hiring entity" proves that “[t]he person per-
forms work that is outside the usual course
of the hiring entity's business."*

Because the "usual course” of a motor
carrier's business is transporting freight,
ABS effectively declares that all who pro-
vide freight transportation services to a
motor carrier are employees. If it seems
like the B prong is aimed at owner-opera-
tor service providers by forcing carriers to
only use employee drivers, it is. This is not
speculation. AB5's sponsor was clear about
the law's purpose, stating that the statute
would “get rid of" the supposedly "out-
dated" owner-operator business model.®

Congress Enacted the
FAAAA to Bar State
Efforts to Dictate Motor
Carriers’ Services

ABS is exactly the kind of state regula-
tion Congress had in mind when it enacted
the FAAAA's preemption provision in 1994.
That provision states:

A State . .. may not enact or enforce
a law, regulation, or other provision
having the force and effect of law
related to a price, route, or service of
any motor carrier . . . with respect to
the transportation of property.®

When Congress decided to bar states
from enacting or enforcing laws "related to"
motor carrier services, it was acting to pre-
vent states from indirectly reintroducing the
kinds of price, route, and service that years
of deregulation had finally eliminated.

Federal economic regulation of motor
carriers began in 1935 when Congress
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passed the first Motor Carrier Act, bringing
motor carriers under the jurisdiction of the
Interstate Commerce Commission (“ICC").”
Among other things, the ICC precluded
carriers from entering the market or serving
new routes unless the service was required
by “public convenience and necessity,” a
determination based largely on whether
other carriers already provided service.®
But as time passed, the ICC's restrictive,
public utility-like regulations increasingly
impeded commerce by protecting estab-
lished, inefficient carriers and producing
artificially inflated prices? For example,
route restrictions frequently prevented car-
riers from "providing service by way of the
most direct routes,” instead forcing them to
"travel circuitous routes,” resulting in "oper-
ating inefficiencies and wasted fuel," and,
ultimately, "inflated transportation costs to
the ... consumer.""

Lifting the burden of these counterpro-
ductive regulations attracted the attention
of policymakers. In 1962, PresidentKennedy
criticized “[a] chaotic patchwork of incon-
sistent and often obsolete legislation and
regulation” that did "not fully reflect . . .
the dramatic changes in technology of the
past half-century."™ Congress first moved
to deregulate the airline industry, passing
the Airline Deregulation Act of 1978 ("ADA")
and explaining that "maximum reliance on
competitive market forces” would promote,
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among other things, "efficiency, innova-
tion, and low prices."” To ensure national
uniformity in airline deregulation, Congress
barred states from "enact[ing] or enforc[ing]
a law, regulation, or other provision having
the force and effect of law related to a price,
route, or service of an air carrier."1?

Deregulation of the motor carrier
industry began with passage of a new
Motor Carrier Act ("MCA") in 1980. The
MCA partially deregulated trucking in
several important ways. It made it easier
for new carriers to enter the industry and
for existing carriers to respond to market
demands for services by making the grant
of authority under the “public convenience
and necessity” test the norm rather than the
exception. It limited collective ratemak-
ing, giving carriers more leeway to set rates
based on market demands. And it eased
restrictions that specified routes carriers
had to travel.”®

Congress's partial deregulation of the
trucking industry transformed the business
of motor carriage. Increased competition
forced inefficient carriers out of the market,
driving freight prices down. Carriers could
offer more efficient service using the most
direct routes, improving service times and
service quality. Deregulation saved billions
of dollars per year while improving service
and spurring innovation.'6

One of the ways deregulation allowed
carriers to respond to market needs came
from the elimination of restrictions pre-
venting them from utilizing the most
efficient routes between two points. For
example, carriers' newfound freedom to
ship freight between two points on routes
of their choosing, as opposed to inefficient,
circuitous routes, helped foster the innova-
tive practice of just-in-time production and
inventory management techniques, which
allowed manufacturers and suppliers to
reduce inventories (and therefore signifi-
cant expenses) by arranging for the delivery
of materials as they are needed in the pro-
duction process.”

The dramatic success of partial deregu-
lation encouraged policymakers to finish
the project by eliminating all remaining
barriers to an open, market-based system.

ina 1990 report:

Since the late 1970's, transporta-
tion providers have been released
from many of the hobbles of Federal
economic regulation, unleashing
creative and competitive energies . .
..Inthe 1980's, previously requlated
transportation companies across all
modes have introduced innovations
in service, route systems, fares, and
operating strategies unprecedented
in modern transportation history. . ...
That process will continue as Federal,
State, and local barriers to more
efficient, service-oriented transpor-
tation are eliminated. One of the
greatest opportunities for improving
transportation efficiency and service
in the future lies in allowing market
forces to work, minimizing govern-
ment intervention, and increasing
flexibility for the private sector.®

Congress acted on the DOT's charge
to eliminate such “[s]tate, and local barri-
ers" by adding a preemption provision to
the FAAAA four years later. As the House
Conference Report explained, “preemption
legislation is in the public interest as well
as necessary to facilitate interstate com-
merce” because state interference "causes
significant inefficiencies, increased costs,
reduction of competition, inhibition of
innovation and technology and curtails the
expansion of markets.""” The Conference
Report recognized that state interference
with free and open transportation mar-
kets “is a huge problem for national and
regional carriers attempting to conduct a
standard way of doing business," and that
preemption of state interference was nec-
essary to ensure that “[sfervice options will
be dictated by the marketplace, and not
by an artificial requlatory structure.”® And
Congress intended for the FAAAA to pre-
empt more than just traditional economic
requlation aimed at motor carriers (price
controls and market entry restrictions).
Rather, FAAAA was designed to preempt
all direct and indirect impediments to com-
merce posed by state regulatory efforts,
particularly those premised on powers the
states retained over other, more general
matters:

The DOT summarized the work to be done

The conferees do not intend the reg-
ulatory authority which the States
may continue to exercise . . . to
be used . . . to attempt to de facto
requlate prices, routes or services of
intrastate trucking through the guise
of some form of unaffected regula-
tory authority.?!

When the FAAAA's congressional con-
ferees stated that FAAAA preemption would
prevent state interference with “a standard
way of doing business," they understood
that the use of owner-operators by motor
carriers to deliver freight was a standard
"service option” “dictated by the market-
place.” Motor carriers have been using the
services of owner-operators for as long as
the federal government has been regulat-
ing interstate trucking.?? Congress itself
authorizes the regulation of the relation-
ship between carriers and owner-operators
through rules promulgated at 49 C.FR. Part
376. The purpose of those congressionally-
authorized rules is to “promote the stability
and economic welfare of the independent
trucker segment of the motor carrier indus-
try."2® Thus, owner-operators are precisely
the kind of market-driven “service option”
that Congress sought to protect from state
interference when it enacted the FAAAA.

The Supreme Court
Interprets FAAAA
Preemption Broadly

In the ensuing years, the Supreme
Court has had several opportunities to inter-
pret the FAAAA's preemptive reach. Even
before Congress enacted the FAAAA, the
Supreme Court addressed the scope of the
ADA's preemption provision in Morales v.
Trans World Airlines, Inc.,2* which addressed
perhaps the two most predictable preemp-
tion issues: if Congress sought to eliminate
economic regulation of the airline industry,
which historically took the form of direct
price and market entry controls, should ADA
preemption be limited to laws explicitly
directed to the airline industry as opposed
to generally applicable laws? Likewise,
should preemption only cover laws actually
prescribing carrier prices, routes, and ser-
vices, as opposed to those merely impacting
those subjects indirectly? The answer to
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both questions was an emphatic "no."
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The Supreme Court began by noting
that the phrase "relating to" expressed
Congress's "broad pre-emptive purpose,”
and that any state enforcement actions
"having a connection with or reference
to airline 'rates, routes, or services' are
preempted” under the ADA.? Given the
breadth of the phrase "relating to," Morales
naturally rejected the contention that "only
state laws specifically addressed to the
airline industry,” as opposed to laws of
general applicability, "are pre-empted."?
This proposed limitation “ignores the
sweep of the 'relating to' language."
Morales stated that exempting generally
applicable laws would “creat[e] an utterly
irrational loophole," because there was
no good reason that “state impairment
of the federal scheme” of a deregulated
transportation system “should be deemed
acceptable” just because the state's interfer-
encewaseffectedthrough“ageneralstatute.”
As Morales recognized, Congress added
preemption to the ADA "[t]o ensure that the
States would not undo federal deregulation
with regulation of their own."?

Since Morales, the Supreme Court has
adhered to Congress's command to measure
the limits of preemption againstthe FAAAA's
deregulatory purpose. For example, in
Rowe v. New Hampshire Motor Transport
Association,”® the Court held Maine regula-
tions preempted where they “"produce[d]
the very effect that the federal law sought
to avoid, namely, a State's direct substitu-
tion of its own governmental commands for
‘competitive market forces."?’ The state law
atissue in Rowe dictated that tobacco retail-
ers could only use delivery services that met
certain state-set criteria. Even though the
requlation was aimed at shippers and only
indirectly impacted carriers, the Supreme
Court held it preempted because the law
required carriers "to offer tobacco deliv-
ery services that differ significantly from
those that, in the absence of the regula-
tion, the market might dictate." The Court
in Rowe went on to explain that, if a state
were allowed to substitute its own policy
service preferences for what the interstate
transportation market supported, the result
would be a “state regulatory patchwork . . .
inconsistent with Congress’ major legisla-

tive effort to leave such decisions, where

federally unregulated, to the competitive
marketplace.”** The Supreme Court under-
stands that Congress enacted the FAAAA
to prevent states from directly or indirectly
dictating the services carriers provide.

The Ninth Circuit Avoided
a Preemption Finding
in Bonta by Applying Its
Idiosyncratic “Binds” Test
The preemption question before the
Ninth Circuit in Bonta was straightfor-
ward: does AB5 "relate to" the "services"
motor carriers provide to their customers
by dictating that motor carriers cannot use
owner-operators to provide those services?
The answer should have been an easy "yes."
Congress enacted the FAAAA because state
interference with free and open trans-
portation markets "is a huge problem for
national and regional carriers attempting
to conduct a standard way of doing busi-
ness," and to ensure that a motor carrier's
“[s]ervice options will be dictated by the mar-
ketplace, and not by an artificial requlatory
structure.”®" AB5 is an "artificial regulatory
structure” enacted to outlaw the “service
option” chosen “by the marketplace” as a
"standard way of doing business” in the
transportation industry.

Supreme Court precedent confirms
this. Rowe had held a service-dictating rule
preempted. And the Ninth Circuit itself
said nearly as much in American Trucking
Associations, Inc. v. City of LA. ("ATA").3% In
that case, the City of Los Angeles required
that motor carriers at the Port of Los Angeles
use only employee drivers. The Ninth Circuit
stated that the impermissible relationship
between the regulation and carriers' ser-
vices “can hardly be doubted” because the
regulation would "force motor carriers to
change their . . . services in a way that the
market would not otherwise dictate."3

But in Bonta, the Ninth Circuit dis-
tanced itself from ATA and avoided finding
AB5 preempted by applying a unique pre-
emption test it had developed in several
post-ATA cases.®* Under this test, a "gen-
erally applicable” state law-i.e., one that
does not single out motor carriers—is not
related to a motor carrier's prices, routes, or
services for purposes of FAAAA preemption
unless the state law "binds" the carrier to
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a particular price, route, or service.3> And
even then, according to Bonta, this “bind-
ing" is only impermissible if it occurs at the
level of the motor carrier's relationship with
its customers or consumers.*® But if a state
law impacts a motor carrier's business at
the point where the motor carrier interacts
with their workers, there can be no imper-
missible binding, and thus no preemption,
regardless of the law's impact on a carrier's
prices, routes, or services.*’ Essentially,
according to the Ninth Circuit, the FAAAA
does not constrain a state from dictating
the terms of relationships between carriers
and their service providers regardless of the
impact on prices, routes, and services.

The court bolstered its reasoning by
pointing to what it described as a "pre-
sumption” against congressional intent
to preempt state law. This was incorrect
because the FAAAA is an express preemp-
tion provision. Where a “statute ‘contains an
express pre-emption clause,” a court may
not “invoke any presumption against pre-
emption,” but must "instead "focus on the
plain wording of the clause, which necessar-
ily contains the best evidence of Congress'
pre-emptive intent."%

The Ninth Circuit's approach here is
unique. No other circuit court of appeals
has adopted the "binds" test. The test finds
no support in the text of the FAAAA or in
the Supreme Court's FAAAA jurisprudence.
To the contrary, the Supreme Court clarified
in Morales that the ADA's similar preemp-
tion provision does not merely bar states
from "actually prescribing” rates, routes, or
services, because such a limitation would
read the words "relating to” out of the
statute. As the Court explained, if Congress
wanted to limit preemption to state laws
that set (or "bind") carriers’ rates, routes, or
services, it would have simply forbidden the
States to "regulate” rates, routes, and ser-
vices.* Indeed, the Ninth Circuit's "binds”
test effectively eliminates the possibility
that the FAAAA preempts any law of general
applicability because no generally applica-
ble law would expressly bind a motor carrier
to particular prices, routes, or services. This
is an impossibly high bar to preemption
and is inconsistent with Congress's express
reasons for enacting the FAAAA in the first
place.




The text of the FAAAA supports only
one preemption test, for all laws: whether
the law or regulation in question refers to
or has a connection with a carrier's prices,
routes, or services. The First Circuit Court
of Appeals took this approach in its 2016
decision in Schwann v. FedEx Ground
Package System, Inc,*® holding a similar
ABC employment classification law from
Massachusetts to be preempted for the
same reasons the Ninth Circuit dismissed
in Bonta.
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The Supreme Court Can
Fix the Ninth Circuit’s
Preemption Problem

in Bonta

The Supreme Court may have already
decided whether to accept review of Bonta
by the time this article is published. While
the Supreme Court grants very few certiorari
petitions, Bonta presents an attractive case
for review. It involves FAAAA preemption,
anissue the Court has not been reluctant to
weigh in on. And the Ninth Circuit's "binds”

test is so different than the approach taken
by the Supreme Court and other circuits—as
evidenced by the Fifth Circuit's opposite
decision in Schwann-that Supreme Court
intervention is required to reestablish uni-
formity. If the Supreme Court does not
weigh in, the Ninth Circuit will continue to
apply its homegrown preemption test that
virtually guarantees every state law of gen-
eral applicability will escape preemption.
This is not what Congress intended when it
passed the FAAAA, ===
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